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Freedom to Choose Your Lawyer! 
 
 

The recent test case of Christine Brown-Quinn and Webster Dixon LLP-v-
Equity Syndicate Management Limited and Motorplus Limited 
(CommCt2011) together with two other test cases raise the spotlight on the 
sometimes heavy handed actions of insurance companies when it comes to 
appointment of legal representation under policies issued by them. The legal 
position is that under The Insurance Companies (Legal Expenses Insurance) 
Regulations 1990 SI1990 No.1159 which implements without any material 
difference Article 4 of the EC Council Directive 87/344/EEC of 1987 which has 
in turn been re enacted without material difference as Article 201 of EU Directive 
2009/138/EC, where, under a legal expense insurance contract, a lawyer is 
brought in to defend, represent or serve the interests of the insured in any 
enquiry or proceedings, the insured shall be free to choose that lawyer. The 
insured shall also be free to choose a lawyer having such necessary 



qualifications where a conflict of interests arises with the insurer and the above 
rights are to be recognised in the policy document. 
 
The difficulty is that insurers are very keen to control cases with their own choice 
of lawyers (usually referred to as panel lawyers) and use their buying power to 
keep panel lawyers costs under control. Often, a deal is struck whereby the panel 
lawyer earns less than he would usually expect in return for volume instructions 
which the insurer is ready to offer. In the case above, initially, the insurers 
refused to accept the insured’s choice of lawyer but later amended its case to 
contend that whilst the choice was accepted, the charges were not reasonable as 
required by the policy, and should be limited to what were termed as “non panel 
rates”; and then once again amended its case to contend that whilst the costs 
should be subject to the operation of CPR48, which governs the assessment of 
costs between a party and its legal representative, the starting point for 
consideration of reasonableness should be the non panel rates. That of itself was 
quite a shift in case throughout the proceedings and is perhaps of itself evidence 
of how insurers are prone to regard themselves as capable of managing legal 
representation at the expense of the insured’s legal freedom of choice. 
 
It is perhaps helpful to see how the insurance regulator, the Financial 
Ombudsman, deals with insurers’ behaviour in this regard. In a news publication 
dated April 2001 the Ombudsman pointed out that appointment of legal 
representatives is often a hotly disputed issue as whilst insurers like to control 
the choice of lawyer and the legal costs expended the insured feels that only a 
lawyer appointed by themselves can truly represent them fairly, impartially and 
vigorously. [We, at Pysdens add, why would an insurer strive to do the best for 
an insured when it is responsible for legal cost only? In a regulatory dispute, for 
example, involving potential criminal penalties which the insured would be 
responsible for, the insured’s good name and financial interests are at stake 
whereas the insurer only has a financial interest at stake involving keeping legal 
costs down]. The Ombudsman goes on to point out that the 1990 Statutory 
Instrument 1159 gives insureds the freedom of choice of solicitors under legal 
expense cover but does so only when legal action commences but stresses that 
whilst an insurer may appoint its own lawyer before legal process has begun, the 
regulator will not always support an insurer, in any matter referred to it, who has 
exercised such legal right. The reason for this is that an insured may have 
already instructed its own lawyer before calling on the policy in order to take 
advice and carry out initial investigations and it would not always be reasonable 
for an insurer who is called on before litigation commences to insist on instruction 
of a panel lawyer when the insured’s lawyer has been handling the case perfectly 
well. The Ombudsman’s newsletter concludes by stating that the insureds may 
always elect to choose a different lawyer once proceedings commence in any 
event and so “insurers should take a pragmatic approach. When one firm is 
already familiar with all the background and is dealing satisfactorily with the case, 
it will generally not be sensible for the insurer to involve another firm unless, for 
example, the new firm has superior expertise.”  



 
It is important to point out that legal expense insurance covers any life and non 
life direct insurance cover that includes legal expense cover or is solely legal 
expense cover so if your policy includes cover for legal expense the 1990 SI 
1159 will give you freedom to appoint your chosen lawyer to manage litigation or 
enquiry and it will be perfectly within your rights to point out to your insurer pre 
litigation that your choice should prevail if you have already instructed a lawyer in 
the matter based on the guidance given to insurers in the Ombudsman’s 
newsletter.  
 
Due to the prevailing financial situation, the bigger law firms will be anxious to cut 
deals with insurers to gain certainty of volumes of instruction and this is likely to 
encourage insurers to seek, in turn, to persuade insureds to use panel. Do not be 
deterred from exercising your statutory legal rights (which do also exist in 
common law in any event). In the test cases mentioned above, the insurers’ 
contentions were largely not accepted and they were found to have wrongly 
refused to accept the insured’s choice of lawyer in two of the cases contrary to 
1990 SI 1159 Regulation 6 and it was found in the other case that the insurer 
was not entitled under the 1990 SI 1159 or otherwise to decline the insured’s 
choice of lawyer purely because their rates exceeded any stipulated rates for non 
panel lawyers in the policy. In these cases the main concern of the insurers was 
that the non panel lawyers instructed charged far more than the panel lawyers 
but do bear in mind that the lawyer you appoint may in fact be more economic 
that the insurer’s choice if they elect to use substantial city firms who can handle 
substantial volume as the rates they negotiate down to may well still be above 
the rates your own solicitor charges. The other point to make is that now that 
Alternative Business Structures have been given authorisation to sell legal 
services, many of these are aggressively pitching to law firms to find clients for 
them in return for a subscription. As they are not necessarily aware of the 
specialism of the law firm concerned for the business which they are seeking to 
sell, although this is not insurance related and therefore the 1990 SI 1159 does 
not apply, your common law right to choose your lawyer remains so do research 
before you agree to instruct such an organisation before you know the actual 
lawyer who will be acting for you and are happy to use them.      
 
One final point to make is that the 1990 SI 1159 does have some limited 
exemptions of application being relative to use of sea going vessels and certain 
types of motor cover or travel assistance cover. We suspect the sea going vessel 
exemption relates to the fact that P&I insurance is issued on the basis of “pay to 
be paid” which is therefore indirect and the EU Directive applies to direct 
insurance. Therefore whilst your policy may involve cover for multimodal liability 
risks that may include sea carriage, we do not view this exemption as applying to 
such policies which include legal expense cover and, in any event, the use of sea 
going vessels would not include contractual liability for what happened on sea 
going vessels which would be under potential consideration in multimodal 
contracts. We suspect the exemption would be applied narrowly.                  



 
 

 
We at Pysdens Solicitors make every effort to keep our expenses to a 
minimum in order to pass our savings to our clients. Our fees are very 
competitive which, in times of economic difficulties, is important to 
consider. Our policy is to resolve disputes early rather than to litigate. 
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